In both the Consolidation case I just mentioned and in
Hathies Coal Co., 6 FMSHRC 1 (1984), the Commission applied
the definition of significant and substantial in four steps.
The first step was whether a violation occurred, and I have
already dealt with that by finding that a violation of the
roof-control plan occurred.  The second step in the definition
of significant and substantial is whether the violation con-
tributed a measure of danger to a discrete safety hazard.  In
this instance, there was an alleged discrete safety hazard in
that Inspector Rosiek, who wrote the citation, believed that
the miners had been subjected to an additional hazard because
a certain amount of support that would have been on the left
wing had been removed, thereby leaving less area to support
the roof on the left side of the pillar.  So there was a dis-
crete safety hazard.

The third step in applying the definition is whether
there is a reasonable likelihood that the hazard contributed
to will result in injury.  The testimony is equivocal on wheth-
er the removal of that right corner of the left wing really
clid bring about a reasonable likelihood that the hazard con-
tributed to would result in an injury, because it is a fact
that Consolidation Coal Company was using 4-foot resin bolts
in the split which had been taken up through the middle of the
pillar, although its roof-control plan provided for a minimum
use of only 30-inch conventional bolts.  Consol had used the
secure 4-foot resin bolts because it wanted to provide maximum
safety in the pillar removal operation which is necessarily
hazardous work.

The inspector, despite the fact that he wrote a violation
for the taking of that right corner of the left wing, still
allowed the continuous-mining machine to proceed in the normal
course of removing the pillar going through lifts two through
10, as shown in the drawing in the roof-control plan, and the
inspector believed that by the time the lift at the most inby
portion of the left wing had been taken, the danger had been
so minimized, that there was no longer any hazard.  At that
point he left the section.

I cannot find on a preponderance of the evidence in this
case that there was a reasonable likelihood that the hazard
contributed to would result in an injury/ because the only act
which had been done here was the removal of the right corner
of the left wing of the pillar, and there had been additional
breaker posts set before the other lifts were removed.  I can-
not distinguish the claimed likelihood of injury in this in-
stance on September 12 from the fact that subsequently to the
occurrence of the instant violation, Consol was allowed to
modify the roof-control plan to insert a provision which allows
Consol, on a routine basis, to take the right corner of the
left wing in almost exactly the same way it was being done on
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